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LEGISLATIVE NOTES AND REVIEWS 

JOHN A. LAPP 

Director of the Indiana Bureau of Legislative Information 

Powers of the Lieutenant-Governor. The constitutions of thirty- 
five of the forty-eight States provide for the office of lieutenant- 
governor, and in thirty-four States he is ex-officio the presiding officer 
of the senate. Both the office itself and the functions which the in- 
cumbent is required to perform seem to be in conscious imitation of 
that provision of the Constitution of the United States creating the 
office and prescribing the duties of the vice-president. 

The lieutenant-governor is elected at the same time, in the same 
manner, for the same term, and must possess the same qualifications as 
the governor. In most States his compensation is the same as the 
speaker of the house of representatives; in some States the salary is 
fixed independently; in others it is the same as or double the salary 
received by a senator. 

The primary constitutional function of the lieutenant-governor is to 
succeed to the governor in the event of his death, removal, absence, 
disability or impeachment. The secondary constitutional function of 
the lieutenant-governor is to preside over the deliberations of the sen- 
ate and incidentally to give the casting vote in case of a tie. Other 
additional ancillary functions sometimes conferred include the right to 
participate in debate, to vote when the senate is in committee of 
the whole, and to serve as a member ex-officio of the governor's execu- 
tive council. The constitution of the State of Washington is unique 
in that the general legislative assembly is authorized in its discretion 
to abolish the office of lieutenant-governor. 

The lieutenant-governor, then, has an undoubted right to preside 
over the deliberations of the senate and to give the casting vote in 
case of a tie. But both of these powers are vague, elastic and suscep- 
tible of manifold and conflicting interpretations. There is a constitu- 
tional zone, bounded by a somewhat shifting and elusive periphery, 
within which the exercise of his authority is unquestioned; there is 
also a debatable hinterland into which he has not infrequently made 
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incursions for political purposes in response to the urgent demands of 
his party. 

As a result of the general elections of 1916, the lieutenant-governor 
in the State of Indiana is placed in a strategic position this year. The 
senate is evenly divided, there being twenty-five Democrats and 
twenty-five Republicans. As party lines are somewhat sharply drawn, 
it seems that the lieutenant-governor may be called upon to determine 
some rather important questions in case of deadlock, and interest in 
the whole subject of his powers and prerogatives has been revived. 
This note is confined exclusively to a discussion of the powers and 
duties of the lieutenant-governor as the presiding officer of the senate, 
and the precedents chiefly relied upon to establish the postulates set 
forth are those which have been developed and evolved in the State of 
Indiana. 

There are two provisions in the Indiana constitution which define 
the powers of the lieutenant-governor. Section 25 of Article IV which 
treats of the legislative department of the government provides that 
"A majority of all the members elected to each house shall be neces- 
sary to pass every bill or joint resolution." Section 21 of Article V, 
which deals with the executive department of the government, pro- 
vides that "The lieutenant-governor shall, by virtue of his office, be 
president of the senate; have a right, when in committee of the whole, 
to join in debate, and to vote on all subjects, and, whenever the senate 
shall be equally divided, he shall give the casting vote." An exami- 
nation of these two provisions will disclose that there is an obvious 
conflict of meaning and it is necessary to construe them together in 
order to determine their exact import. As they have never been 
judicially construed by a court of this State, it is necessary to rely on 
precedents to ascertain the interpretation which the senate itself has 
placed upon this provision. 

According to the best established and most authentic precedents the 
lieutenant-governor, if he is physically- able to be present, is entitled 
to preside at the opening session of the senate; to take the initiative in 
perfecting an organization; to direct a call of the hold-over senators; 
to receive the certificates, administer the oaths, and admit the newly 
elected members to their seats. The right to exercise this power, 
however, has not passed unchallenged. There are cases on record 
where the lieutenant-governor was successfully denied the right to 
function as presiding officer until the organization of the senate was 
completed, on the somewhat metaphysical assumption that a senate is 
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not a senate until it is organized. The admission of newly elected 
members to their seats is purely a ministerial and not a discretionary 
function of the lieutenant-governor, since members presenting properly 
vised certificates, are assumed to be duly elected until their colleagues 
determine otherwise; and although precedents can be cited in which 
the lieutenant-governor declined to admit regularly certified members, 
on the theory that their certificates were insufficient, this usurpation 
of power was promptly and justly rebuked. 

The powers of the lieutenant-governor as a moderator are, of course, 
considerable. He may recognize or refuse to recognize members; 
he is required to sign all bills which have passed both houses and are 
ready for the inspection of the governor; in many cases he appoints 
the committees of the senate, a prerogative which enables him to ad- 
vance or retard legislation ; he appoints all special committees and com- 
mittees on joint conference. Where the precession of bills is not regu- 
lated automatically, he may hand down bills for consideration in any 
order he chooses or ensconce them in a secure place in his office to 
expire for want of action. At all joint meetings of the two houses he 
takes precedence over the presiding officer of the lower house and 
officiates at the counting of votes or other joint legislative action. He 
is enabled to promulgate rulings which will temporarily or permanently 
disarm his political opponents and place his own party in a strategic 
position. He usually participates in all caucus meetings of his party 
and assists in perfecting the party program and in consolidating the 
party strength; and he may, on invitation of the senate, actually serve 
as a member of certain committees. 

The most controverted of all powers conferred on the lieutenant- 
governor is his right to vote when the senate is a tie. Generally speak- 
ing, it is safe to say that the lieutenant-governor may, if the necessity 
arises, vote on any proposition which may come before the senate ex- 
cept the passage of bills and joint resolutions and the adoption of con- 
stitutional amendments. Moreover, this right is mandatory and not 
permissive and if required to vote by the senate he is obliged to do so. 
Among the propositions on which the lieutenant-governor may vote in 
case of a tie the following may be enumerated with a tolerable degree 
of assurance: the indefinite postponement of bills; laying bills on the 
table; amending bills, even where appropriations are involved; recom- 
mitting bills with instructions; taking bills from the files; referring bills 
to select committees; laying amendments to bills on the table; concur- 
rence in engrossed amendments to bills; adoption of senate resolutions; 
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amendment of resolutions; indefinite postponement of resolutions; 
laying resolutions on thf table; amendment of the rules; laying rules 
on the table; temporary sojournment; fixing a date to adjourn sine die; 
addition of members to :i se^ct committee; concurrence in reports of 
standing special committees; reference of reports of standing commit- 
tees to other standing comm'ttees; refusing to grant requests of sena- 
tors to be excused from voting; appeals from his own decisions; adop- 
tion of resolutions declaring a contestant entitled to a seat; and the 
election of officers. 

The lieutenant-governor can not vote on the passage of a bill or a 
joint resolution where the adoption of the latter is similar to the pas- 
sage of bills. So far as the writer is aware, this question has only once 
been judicially determined. In 1907, a joint resolution was under 
consideration in the general legislative assembly of Michigan providing 
for the submission to the electors of the question of nominating the 
governor, lieutenant-governor and United States senators by the direct 
vote of the people. The resolution passed the house by a substantial 
and unquestioned majority. In the senate, which consisted of 32 mem- 
bers, 16 votes were cast in favor of the measure and 16 votes were 
opposed. Thereupon, the lieutenant-governor gave the casting vote 
and declared the resolution adopted and it was subsequently approved 
by the governor. By virtue of certain provisions of the resolution, 
the secretary of state was required to perform certain ministerial duties 
which he declined to perform on the theory that the resolution had not 
passed the senate. The constitution of Michigan at that time was sub- 
stantially identical with that of Indiana. Section 19 of Article IV of 
the constitution of 1850 provided, among other things, that "no bill 
or joint resolution shall become a law without the concurrence of a 
majority of all the members elected to each house." Section 14 of 
Article V provided that "the lieutenant-governor shall, by virtue of his 
office, be president of the senate. In committee of the whole he may 
debate all questions; and when there is an equal division, he shall give 
the casting vote." 

The question at issue involved an interpretation of these two sec- 
tions. The question found its way to the Supreme Court and in the 
case of Kelly vs. Secretary of State (112 Northwestern, 978), the court 
held that since the lieutenant-governor is not an elected member of 
the senate, he has no authority to vote on the passage of bills and 
joint resolutions and that therefore the measure in question was null 
and void for want of a constitutional majority. 
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In the revised Michigan constitution of 1908, it is definitely pro- 
vided that the lieutenant-governor shall have no vote (Article VI, 
section 19). 

Charles Kettleborough. 

Indiana Bureau of Legislative Information. 

Direct Legislation in 1916. 1 Aside from electing a President of the 
United States, United States senators in 32 States, representatives to 
congress in every State, and many state and local officers, 38 States in 
the Union at the last election passed upon proposed changes in their 
constitutions or upon measures submitted under the initiative and 
referendum. In these 38 States, there was a total of 173 measures 
voted upon; of which 96, or approximately 55 per cent were adopted. 
These 173 proposals included 86 constitutional amendments proposed 
by legislatures; 31 initiated constitutional amendments; 24 laws re- 
ferred by legislatures; 14 laws referred by petition; 15 initiated bills; 
and 3 questions of sentiment voted upon in a number of representative 
districts in Massachusetts, the result to serve to instruct representa- 
tives from those districts in the general court. Louisiana with 18 
amendments led with the greatest number of proposed constitutional 
changes. California, which in 1914 had 48 measures on the ballot, 
has this year only 7. Thirteen measures, submitted in Alabama, Geor- 
gia, Louisiana and South Carolina, were purely local in character, yet 
it was necessary that they be voted on by the electorate of the entire 
State. In Oklahoma and Minnesota, 8 constitutional amendments and 
measures were defeated for lack of a constitutional majority of all the 
votes cast at the election, and considerable doubt prevails about the 
validity of a ninth in Illinois, although every one of the measures re- 
ceived an overwhelming majority of the votes that were cast on it. 
The amendments and measures as usual covered the whole catalogue of 
public issues. 

Taxation and finance. Of all issues, taxation and finance was the 
subject of the greatest number of proposed changes, and there were 
submitted 27 measures bearing directly upon this subject. Amend- 
ments providing for the classification of property for purposes of taxa- 
tion were voted on in four States, namely, Illinois, South Dakota, Utah 
and Montana. In Illinois the amendment received a majority of 
360,516 of the votes cast upon it, yet there is a controversy as to whether, 
under the constitution, a majority of all votes cast at the election was 

'For referendum in constitutional conventions see p. 110. 



